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BRIDGES, P.J., FOR THE COURT:

1. A series of thefts, reported by Artis Shows, from construction sitesin Hattiesburg, Missssippi,

eventudly led Officer David Jarrell, an investigator with the Forrest County Sheriff’s Department, to the



residence of Kado James Jackson on September 2, 2003. Officer Jerrell was joined by Officer Glenn
Moore, dso with the Forrest County Sheriff’s Department, and Officer Michael PAmer, from the Petal
Police Department, both of whomwere assigned to the Metro Narcotics Task Forcefor Forrest and Perry
Counties. No one answered the door at Jackson’ shouse, so Officer Jerrell contacted Jackson by phone
and requested that he come there. Jackson agreed, and the officerswaited, remainingoutsdeat dl times.
While waiting, though, they were joined by Officers Robert McGintyand Mark Denny, both of whomwere
assignedto the Metro Narcotics Task Force for Forrest and Perry Countiesthrough their employment with
the Hattiesburg Police Department.  Jackson arrived shortly theresfter, at which time Officer Jerrdll
explained to hm why he and the other officers were there. Officer Jarrell then advised Jackson of his
Miranda rights, after which Jackson executed a written consent to searchform. Theensuing search of the
house yidlded, inter alia, a large quantity of cocaine dong with three individuds, namey, Carl Willis,
Roderick Wilborn, and aminor child.

92. All evidence seized in said searchwas then presented to agrand jury inthe Circuit Court of Forrest
County. The grand jury heard, in pertinent part, Officer Jarrel testify to the fact that Jackson admitted
during said search that dl of the cocaine found washisand hisaone. The State also cdled Benny Sdllers
to the stand, who testified, in his capacity asthe city engineer as well as the director of public servicesfor
the City of Hattiesburg, that Jackson’s house was gpproximately 285 feet from Beacon Baptist Church.
The grand jury returned an indictment at the conclusion of said hearing, and on December 16, 2003,
Jackson was found guilty of possesson of more than thirty grams of cocaine with the intent to transfer or
digtribute, with said act having been committed within 1,500 feet of a church. The court then sentenced

Jacksonto atermof sixtyyearsinthe custody of the Missssippi Department of Corrections (MDOC), with



ten years suspended on post-release supervison, and ordered Jackson to pay $25,000 in fines plus dl
costs of court.

13. OnDecember 22, 2003, Jacksonfiled what he termed amoationfor anew trid or, inthe dternative,
ajudgment notwithstandingthe verdict; however, the motionwas denied. Aggrieved by thedenid, Jackson
has effectuated this gpped and presents fifteen assgnments of error, which have been combined into the
following fourteen assgnments of error for our review:

l. DID THE TRIAL COURT ERR IN DENYING JACKSON'S VARIOUS MOTIONS TO
SUPPRESS EVIDENCE ALLEGEDLY SEIZED WITHOUT A WARRANT

1. DID THE TRIAL COURT ERR BY ALLOWING TESTIMONY THAT WAS
INADMISSABLEASHEARSAY, THUSIN VIOLATION OF THECONFRONTATION CLAUSE

1. DID THE TRIAL COURT ERR IN ADMITTING INTO EVIDENCE EXHIBIT S7
BASED ON THE STATE'SFAILURE TO ESTABLISH A PROPER CHAIN OF CUSTODY

V. DID THE TRIAL COURT ERRIN ALLOWING OFFICER MOORE TO TESTIFY ASAN
EXPERT IN THE FIELD OF FINGERPRINTING

V. DID THE TRIAL COURT ERR IN GIVING JURY INSTRUCTION S-6

VI. DID THE TRIAL COURT ERR IN ADMITTING INTO EVIDENCE EXHIBIT S8

VIl.  DID THETRIAL COURT ERR IN DENYING JACKSON'S MOTION FORA DIRECTED
VERDICTBASED ON THESTATE SFAILURE TO PROVE THEDISTANCESPECIFIED IN THE
INDICTMENT

VIIl. DID THE TRIAL COURT ERR IN GIVING JURY INSTRUCTIONS S-1A AND S-3A

IX. DID THE TRIAL COURT ERR IN DENYING JURY INSTRUCTION D-17

X. DID THE TRIAL COURT ERR IN PROHIBITING JACKSON'S ATTORNEY FROM
DISCUSSING HISTHEORY OF DEFENSE DURING CLOSING ARGUMENTS

XI. DID THE TRIAL COURT ERRONEOUSLY SENTENCE JACKSON TO A TERM
WHICH EXCEEDED THAT OUTLINED IN THE PLEA BARGAIN

XIl. DID THE TRIAL COURT ERRONEOUSLY CONSIDERING FACTSNOT IN



EVIDENCE WHEN SENTENCING JACKSON

X1, DID THE TRIAL COURT ERRONEOUSLY SENTENCEJACKSON IN VIOLATION OF
THE EIGHTH AMENDMENT

XIV. DID THE CUMULATIVE EFFECT OF THE INDIVIDUAL ERRORS COMMITTED BY
THE TRIAL COURT PREJUDICE JACKSON, THUSENTITLING HIM TO A NEW TRIAL

Finding Jackson's argument to be without merit, we affirm.
LAW AND ANALY SIS

14. We preface our discussioninthis matter noting that Jackson, in rasing fifteen assgnmentsof error,
premisesthe arguments he advances asto some on condusions he reaches onothers. Therefore, in gtriving
for clarity and brevity, we will combine such issuesin our discussion when appropriate.

I. UNCONSTITUTIONAL SEARCH AND SEIZURE
5. Jacksonmantainsthat the trid court erroneoudy denied his motionto suppressdl evidence seized
inthe search of hishouse based on his contentionthat said search was conducted without awarrant. More
specificdly, Jackson clams that the officers who conducted the search of his property (a) trespassed via
the rear driveway, entered the house without either probable cause or a vdid search warrant, (b) began
searching his property prior to obtaining his consent to search, (c) failed to restrict said search based on
his“limited” consent to search and continued the search over his objection, whichhe believes he effectively
revoked, what he terms, his“limited” written consent to search, and (d) the State failed to prove consent
to search was voluntary pursuant to Agee vs. State, 185 So.2d 671 (Miss. 1966). Jackson additionaly
clamsthat thetrid court erred in refusing to suppress statements made by him during the search because
they are tainted as “fruit of the poisonous tree.”
T6. Firgt, we note that a dam of police trespass cannot occur on areas normaly used by vistors.

Mitchell v. State, 792 So. 2d 192, 206 (156) (Miss. 2001). Just as the officers entered Jackson's



property in the case at bar, the court in Mitchell found that the area the police occupied “was an area of
common use, near the driveway and the back door.” Id. Secondly, the search did not begin until
Jackson’s consent was obtained; therefore, the Fourth Amendment was not violated. The officers
proceeded to search Jackson's property only after being authorized to do so, pursuant to the consent to
searchformexecuted by Jacksoninwriting. Searchesmay compromiseanindividud’ sinterest in privacy;
however, if anaticle isinplain view, nether itsobservationnor seizurewould involveaninvasonof privacy
for Fourth Amendment purposes. Horton v. California, 496 U.S. 128, 133-35 (1990). The fact that
Jarrd| saw the dleged stolen property in the backyard prior to caling Jackson does not mean that the
search had begun because the property wasinplain view fromthe back of the residence. Third, Jackson
citesno authority for awarrantless search being subject to restrictions, thus we find no merit in his argument
that his consent waslimited, and he revoked his consent after the search had already commenced. Fourth,
notwithstanding the fact that Agee has been overruled, Jackson misgppliesthe rule of law in Agee when
he clams the State failed to prove the consent to searchwas voluntary pursuant to the Agee rule because
the issue addressed is the State' s burden of proving that a confession was voluntarily made without any
threats, coercion, or offer of reward. Agee, 185 So.2d at 673. Findly, Jackson’ sreliance on thefruit of
the poisonous tree doctrine, as expressed in Conerly vs. State, 760 So. 2d 737, 741 ((11110-11) (Miss.
2000), is misguided because the issue addressed by the court therein concerns whether a confession
obtained after anillegd arrest is admissible. Finding that neither the search of Jackson's property nor
Jackson's arrest was unlawful, we find that no evidence in issue can be considered fruit of the poisonous
tree, thus, inadmissible.

[l. HEARSAY



17. During the pretrid motion hearings, the court dlowed Officer Jarrell to explain, over Jackson's
objection, astohow he cameto enter theresidence. Thetestimony included hearsay information obtained
by Greg Shows, who isthe son of Artis Shows, and his girlfriend, Tracy Ezdll, regarding the aleged stolen
property at Jackson’s residence. Jackson asserts the admission of Shows and Ezdll’ s statements by way
of Jerrdl violates his congtitutiond right to confront the witness, guaranteed to him by the confrontation
clauses of the United States Congtitution and the Congtitution of the State of Missssippi.

T18. Hearsay is a statement, other than one made by the declarant while testifying at the trid, offered
inevidenceto prove the truth of the matter asserted. M.R.E. 801(c); Clemonsv. State, 732 So. 2d 883,
888 (1119) (Miss. 1999). None of the tatementsthat Jackson objected to were offered to prove the truth
of the matter asserted, which was whether the stolen items were in Jackson's possesson.  Furthermore,
hearsay is admissible to the extent required to show why an officer acted as he did and where he was at
apaticular place at aparticular time. Tatev. State, 819 So. 2d 555, 558 (114) (Miss. Ct. App. 2002)
(citationomitted). Officer Jerrell’ stestimony was not introduced for the purpose of proving the truth of the
assertion but to show why he was a Jackson’s residence.  We recognize that an accused has the right
to broad and extensive cross-examination of thewitnessesagaing him. Castonv. State, 823 So. 2d 473,
491 (150) (Miss. 2002) (citations omitted). However, when an officer’s testimony about the substance
of aconversation with an informant is offered to show the reason for the officers s presence a the scene
of investigation, an informant’stip isadmissble to show why an officer acted as he did and was present
at the said scene. Clemons, 732 So. 2d at 888 (121). Accordingly, we find no merit to thisissue.

[1l. EVIDENTIARY CHAIN OF CUSTODY
T9. Jackson maintans that the trial court erred in dlowing into evidence exhibit S-7 depicting cocaine

seized by Officer Moore. Jackson claims that the State failed to establish the proper chain of custody of



the cocaine because Officer McGinty, who initiadly found the cocaine, was not called before the court to
provide a postive identification. Consequently, he dlams the exhibit wasinadmissble.

110. We fird note that the State does not have to produce every person who handled the evidence.
Butler v. State, 592 So. 2d 983, 985 (Miss. 1991). Furthermore, the burdenison the defendant to show
that the evidence in question has been tampered with or improperly substituted. Johnson v. Sate, 816
S0. 2d 436, 441 (127) (Miss. Ct. App. 2002). Jackson offered no such proof of either a bregk in the
chain of custody or any tampering with the evidence a issue.

11. Mooretedtifiedthat dthough the cocaine depicted in exhibit S-7 was discovered by McGinty, he
collected the evidence at the scene. Moore’'s name was the other name on the consent to search form,

which shows that he was there from the beginning of the searchwhenMcGinty discovered said evidence.

IV. EXPERT TESTIMONY

12.  Jackson maintains thet the trid court erred in dlowing Moore to testify as an expert in the fidd of
fingerprinting, daming that he was not tendered as an expert witness and lacked specialized knowledge
to determine whether certain surfaces can be fingerprinted.

113.  During the cross-examination of Moore, Jackson'scounsel repeatedly asked Moore whether he
has requested fingerprintson the packaging containing the substance, and inhis dosing, Jackson’ s counsel
declared facts not in evidence by tdling the jury that “dl they had to do was try....The DEA and their
nationd crime lab could have printed that Suff. They could have found out whether Kado Jackson’ sprints
were on there, but they didn’t.” As such facts were not in evidence, these statement could have

conceivably confused the jury, and thus M oore’ s personal perception, whichhe presented in redirect, that



it isdifficult to get fingerprints off of the plastic surfaceswas hdpful to the clearly understand his testimony
given on cross-examination as required by Rule 701 of the Missssppi Rules of Evidence.
114. Therdevancy and admisshility of evidencerestswithinthe discretion of the trid court and reversa
iswarranted only wherethat discretionhasbeenabused. Crawfordv. State, 754 So. 2d 1211, 1215 (7)
(Miss. 2000). A police officer may testify as alaywitnessto hisown perception. Stringer v. State, 862
So. 2d 566, 568 (18) (Miss. Ct. App. 2004); Christian v. State, 859 So. 2d 1068,1071 (17) (Miss. Ct.
App. 2003). According to Rule 701, alay witness may testify in the form of opinions or inferences that
are*(a) raiondly based onthe perception of the witness, (b) hdpful tothe clear understanding of testimony
or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized
knowledge within the scope of Rule 702.” Christian, 859 So. 2d at 1071 (7). Accordingly, Officer
Moore' s opiniontestimony was admissible under Rule 701, and the tria court exercised proper discretion.
V. JURY INSTRUCTION S-6
115. Jackson maintains that the trid court erred in giving jury ingtruction S-6, directing the jury to
congder the “ street vaue’ of the substance found inhishousewhen determining whether the substance was
possessed withintent to distribute. More specificaly, Jackson clamsthe court erred based on thefact that
Assgant Didrict Attorney Ben Saucier submits that there is no basis in the law for street value of a
substance, but nonetheless the State submits sad ingruction reflecting that street vaue is an dement in
determining intent to digtribute.  Jackson argues that the instruction misnformed the jury, thereby
prgjudicing his defense,
116.  Jackson's contention, however, is unfounded. This Court has expresdy stated that the jury can
congder the street vaue of such controlled substance. In Bryant v. State, 746 So. 2d 853, 863 (139)

(Miss. Ct. App. 1998), asmilar ingtruction was given to the jury, which read asfollows. “In determining



whether the substance was possessed withintent to distribute, youmay, but are not bound to, consider any
or dl of the following factors aong with al of the other evidence in this case: (1) The quantity of the
substance possessed, (2) The manner of packaging of the substance, (3) Evidence of the typicd number
of dosage unitsthat could be made from the substance, (4) The street vaue of the substance.” 1d. The
court held that the ingruction properly ingructs the jury that they may consder the street value of the
substance when determining whether a defendant possessed anintent todistribute. 1d. at (140). Therefore,
thisissue is without merit.
VI. EXHIBIT S8

117.  Jackson mantans that the tria court erred in admitting exhibit S-8, whichwas aplat. Jackson
argues that Sdllers, acity engineer, who was tendered as an expert witness, was alowed to testify asto
factsand measurements depicted on the plat; however, Sdllers admitted that he did not actually make the
measurements or draw the plat.
118. TheMissssppi Rulesof Appellate Procedure mandate that the arguments advanced by the parties
inthelr briefs shal contain their contentions withrespect to the issues presented and their reasons for those
contentions, with citations to any authorities, statutes, and/or parts of the record on which they relied.
M.R.A.P. 28(3)(6); King v. Sate, 857 So. 2d 702, 725 (1[70) (Miss. 2003); Pate v. State, 419 So. 2d
1324, 1325-26 (Miss. 1982). In his brief, Jackson citesto no relevant authority, and as to the authority
to which he did cite, he falled to connect the law advanced therein with the facts of the case at bar.
Accordingly, thisissue is proceduraly barred.  King, 857 So. 2d at 725 (170) .

VIl. INDICTMENT
119.  Jacksonmaintainsthat the trid court erroneoudy denied hismotionfor a directed verdict, claming

that the State failed to present proof of the crime advanced in the indictment. Section 41-29-142 of the



Missssppi Code states, inrelevant part, that the pendty for possession of drugs withthe intent to distribute
will be enhanced if the act is committed “within one thousand five hundred (1,500) feet of, a building or
outbuilding whichis dl or part of . . . any church. . . or within one thousand (1,000) feet of, the real
property comprising. . . any church. . ..” Miss. Code Ann. 8§41-29-142(1) (Rev. 2001). Jackson claims
that a directed verdict was proper because the indictment charged himwithpossession*“within 1,500 feet
of the red property comprisng achurch[,]” thereby combining distinct components of two distinct factors
warranting an enhanced penalty.

920.  The fundamentd purpose of an indictment isto provide an individud with enough information to
adequatdly prepare his defense. Westmoreland v. State, 246 So. 2d 487, 489 (Miss. 1971). The
indictment gave proper notice to Jackson, even though it contained an error of imprecise language.
Jackson did not claim that the actual distance between his house and the church was farther than that
prescribed in the statute for justifying an enhanced pendty. Therefore, if any such error resulted, we find
it to be harmless,

VIII. JURY INSTRUCTIONS

921. Jackson mantainsthat the trid court erred in giving indructions S-1A and S-3A and in refusing
indructionD-17. Heclamsthat both S-1A and S-3A contain the same objectionable language regarding
the dement of possession, wherein the jury was indructed that the evidence presented must show that
“Jackson, alone or in conjunction with another, did possess said amount of Cocaine. .. .” (emphasis
added). Instruction D-17 cautioned thejury, when determining whether tatements made by the defendant,
subsequent to the commitment of crime inissue, weremadeknowingly and voluntarily, and such statements
necesstatea subjective standard of review, whichrequires considering dl surrounding circumstances, such

“as the age, X, traning, education, occupation, and physica and menta condition of defendant, his

10



trestment while under interrogation, and al the other circumstances in evidence surrounding the making of
the statement.”
922.  In determining whether reversble error liesin the granting or refusing jury ingructions, we must
review the ingructions givenby the trid court and read themasawhole. Ortmanv. Cain, 811 So. 2d 457,
459 (15) (Miss.Ct. App. 2002). If sad indructions fairly announce the law of the case and cregte no
injustice, no reversible error will be found. Id. Fromour review, we canonly conclude that the trid court
committedno sucherror. Theindictment states” [K]ado James Jackson [and] Roderick RomeriasWilborn
.. .. did knowingly, willfully, unlawfully, and fdonioudy possess more than 30 grams of Cocaine . . .."
Jackson’ sargument, asto S-1A and S-3A, accordingly lacks merit becausethe indictment clearly charged
him in conjunction with “another” individud. Furthermore, the instruction conformed to the evidence
becausethe jury wasat liberty to find that he either acted alone or in conjunction with another. Jackson’s
argument asto D-17 is equdly without merit because the courts are not required to give such separate
ingtructionwhenthe defendant offershisconfesson. Scott v. State, 878 So. 2d 933, 968-969 (1196-97)
(Miss. 2004).

IX. CLOSING ARGUMENT
123.  Jacksonmantainsthat the trid court erred in preventing his attorney fromquestioning during dosing
arguments the State's reasoning for refraining from cdling certain individuds to testify a trid, which
supported his theory of defense. Jackson believes the court erred when sustaining the State' s objection
that said closng was improper because Jackson had subpoena power available to him.
924.  Inhisbrief, Jackson cites to no relevant authority to support his clam, and as to the authority to
which he did cite, hefailed to connect the law advanced therein withthe facts of the case that concern this

issue. Accordingly, thisissueis procedurdly barred. King, 857 So. 2d at 725 ([70) (Miss. 2003).

11



X. SENTENCING

125. Jacksondamsthat thetria court erred by sentencing imto aterm in excess of the recommended
sentenced proposed by the State during the plea bargaining process, during which he rgected the offer
and proceeded totrid. Jackson argues that the court punished himfor exercisng hisright to atria by jury.
Additiondly, he arguesthat the trid court erred while sentencing him because the court indicated thet it was
evident that Jackson was amgor player in the drug market.

926.  Jacksonisprocedurdly barred from now raisng this issue because hefalled to object onthisbass
a thetime of sentencing. Livingston v. State, 525 So. 2d 1300, 1303 (Miss. 1988); Wright v. Sate,
856 So. 2d 341, 343 (17) (Miss. Ct. App. 2003). However, even if not barred, the argument he
advances is meritless. In sentencing, a court may only consder legitimate factors and cannot base the
sentence, wholly or partidly, on the defendant exercising his congtitutiond right to atrid by jury. Fermo
v. State, 370 So. 2d 930, 932 (Miss. 1979). Theimpaostion of asentencefollowing acrimina conviction
isamatter within the discretion of the circuit court, subject to only statutory and congtitutiond limitations.
Ferrell v. Sate, 810 So. 2d 607, 612 (123) (Miss. 2002). Therefore, we cannot say that thetrid court
abused its discretion.

Xl. CRUEL AND UNUSUAL PUNISHMENT

727.  Jackson arguesthat his sentenceis clearly disproportionate to the crime of which he is convicted,
and further daims his sentence amountsto cruel and unusud punishment. Thetria court was provided with
a pre-sentence report that contained a list of fifteen defendants who had been sentenced by the court in
2003 on smilar crimes. Jackson argues that since the longest of these sentences was five years while his

sentenceis muchlonger, so the case should beremanded for further consideration of the sentenceimposed.

12



128.  Dedaring that a sentence violates the Eight Amendment to the U.S. Condtitution carries a heavy
burdenand only in rare cases should courts make suchafinding. Stromasv. State, 618 So. 2d 116, 123
(Miss. 1993). An gppdlae court will generdly refrain from disturbing a sentence unless it exceeds the
gatutory limits as prescribed by law. Edwards v. State, 615 So. 2d 590, 597 (Miss. 1993); Allen v.
State, 826 So. 2d 756, 761 (117) (Miss. Ct. App. 2002). Section 41-29-139 (g)(1) of the Mississippi
Code of 1972, asamended, dictatesthat any person convicted of trafficking in controlled substances shall
be guilty of a fdony and sentenced to not more than a term of thirty years. Section 41-29-142(1)
authorizes an enhanced pendty for any person who is convicted of possession of a controlled substance
withintent to transfer or distribute the substance of thirty years as authorized by Section 41-29-139(b) of
the Code and, in the discretion of the court, a term of up to twice that authorized by said Section
41-29-139(b). The circuit court sentenced Jackson to sixty years in the MDOC for the possession of
more than thirty grams of cocaine withintent to transfer or distribute within 1,500 feet of achurch, withfifty
to serve and tento be suspended on post-rel ease supervision, thus his sentence iswithin the statutory limits
and is not disproportionate to the crime he committed.
XIl. CUMULATIVE ERROR

129.  Jackson mantans that the cumulaive effect of the errors committed by the triad court were of
prgudicid effect and prevented hmfromreceaving afar trid. InMcFee, the court found that as there was
no reversible error in any part, thereis no reversible error to the whole. McFeev. State, 511 So. 2d 130,
136 (Miss. 1987). Jackson cites Bryomv. State, 863 So. 2d 836 (Miss. 2003) to support his position.
However, Bryom is a death pendty case, in which the court found three errors, each of which did not
warrant reversad when considered individualy, and the errors did not reach the level necessary to reverse

when consdered cumulatively. 1d. a 884 (176). Thiserror assgned failsfor lack of merit.
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130. Thiscaseisdfirmed asto dl issues.

181. THE JUDGMENT OF THE CIRCUIT COURT OF FORREST COUNTY OF
CONVICTION OF POSSESSION OF MORE THAN THIRTY GRAM SOF COCAINEWITH
INTENT TO TRANSFER OR DISTRIBUTE WITHIN 1,500 FEET OF A CHURCH AND
SENTENCE OF SIXTY YEARS TO SERVE FIFTY YEARS IN THE CUSTODY OF THE
M1SSISSIPPI DEPARTMENT OF CORRECTIONS AND TEN YEARS SUSPENDED ON
POST-RELEASESUPERVISION AND FINE OF $25,000.00 | SAFFIRMED. ALL COSTSOF
THISAPPEAL ARE ASSESSED TO FORREST COUNTY.

LEE, P.J., MYERS, CHANDLER, GRIFFIS, BARNES AND ISHEE, JJ., CONCUR.
KING, C.J.,, CONCURSIN RESULT ONLY. IRVING, J., NOT PARTICIPATING.
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